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the bulk of that infrastructure is immovably fixed in place to render service to similarly immobile 

customers.6 A passenger service in the manner of Billings Yellow Cab requires far less, and the 

primary costs to that industry are associated with 1) a type of labor that is fungible inasmuch as it 

requires only a respectable individual with a driver's license and 2) vehicles that are movable 

and modular-that, indeed, is their purpose. There is nothing but regulation which makes it 

difficult to enter and exit the market, and render service in that market, unlike those public-utility 

industries whose associated infrastructure is costly and fixed in place. Although in some motor 

carrier industries, such as garbage hauling, vehicles constitute a network following a consistent 

route with sustained fixed costs, Billings Yellow Cab's proposed service would have dispatched 

. vehicles sporadically, for ad hoc transactions, and required only eight vehicles and the labor of a 

handful of persons. 

The law also arbitrarily discriminates against such small, privately owned companies, and 

establishes an imbalance between larger or differently organized operators and smaller, mom­

and-pop operations with low fixed costs. Were Billings Yellow Cab differently organized, the 

-law would exempt them from regulation altogether. If, rather than a Lincoln town car, Hummer, 

or 24-seat Freightliner bus that are listed in B iIIings Yellow Cab's inventory of equipment, the 

company instead used a 26-seat bus to provide the same service, the applicant in this proceeding 

would be exempt from the Commission's jurisdiction and not have to bother applying for a PCN 

certificate. MCA §69-12-102(l)(i). Likewise, if Billings Yellow Cab were organized into an 

IRS-recognized non-profit organization, it could operate its service without a PCN certificate or 

any intrusion by this Commission. MCA §69-12-102(k) and Dec!. Ruling in Docket No. T-

11.21.DR.? These distinctions serve little purpose, except to discriminate irrationally based on 

the size of the motor vehicle and the legal organization of the entity providing service. 

In the hearing, Billings Yellow Cab's owner and attorney conveyed their impression that 

_ the company had a right to engage in chatier passenger transport without a Commission-issued 

PCN. Tr., pp. 73, 77-78, 128-32. I have no opinion on the matter and the issue is not properly 

before the Commission, because it has been definitively settled by the Legislature with the 

6 NorthWestern reported its total utility plant to be valued at $2.46 billion as of the utility's last annual report. 
Annual Report of NorthWest em Energy to the Montana Public Service Commission, 201l. 
7 The declaratory ruling, attempting to make sense out of this bit oflegal discrimination, is available online at: 
http://psc.mt.gov/transportation/pdf/Tl121DRPSCDRFinal.pdf 
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passage of Senate Bill 140 in last year's legislative session. The law directed the Commission to 

issue statewide charter passenger certificates to those companies who, before Jan. 1,2011, 

provided charter service and had obtained a USDOT number from the U.S. Department of 

Transportation. Billings Yellow Cab, although it engaged in substantially the same business as 

-parties now protesting this application, had not obtained a USDOT number, which it would have 

had to do months before the law was even passed. Its competitors had obtained a USDOT 

number, on the other hand. Billings Yellow Cab was thus excluded from grandfather treatment 

in a manner which seems to discriminate against the company not for any public purpose-the 

company was, after all, already providing the service it is now asking the Commission to sanctify 

_ in this application-but merely to exclude the company from a market in which he was already 

competing. Billings Yellow Cab accordingly filed this PCN application, essentially asking 

permission to re-enter the market from which the Legislature had excluded it. While one might 

read the company's prior participation in the market as an indication of the establishment of need 

under the PCN test, Billings Yellow Cab nonetheless did not show that the grandfathered 

competitors could not or would not meet that need, and therefore the law compels a denial of the 

PCNcertificate. 

There is, in my opinion, a sufficient amount of evidence to calI the law, in its entirety or 

in part, into question on constitutional grounds were it ever seriously subjected to the rational 

basis test, because the law appears to be unrelated to a legitimate state interest. Craigmiles v. 

Giles, 312 F.3d 220 (6th Cir., 2002); Merrifield v. Lockyer, 547 F.3d 978 (9th Cir., 2008). While 

there is a legitimate government interest in the fourth element of PCN regulation-carrier fitness, 

such as a requirement to hold adequate insurance or to be without significant criminal motor­

carrier convictions-carrier fitness in itself is unrelated to the determination of public need that 

is the core of PCN regulation. As discussed above, charter passenger service is not a natural 

monopoly, and the other three elements of the PCN test explicitly exist only to prevent economic 

competition. Since there is no credible public interest in preventing that competition, there 

would seem to be no rational basis to subject new entrants to a need-based test whose only 

practical purpose is to delineate and give a veto to the incumbents who are protected by the 

presumptions of the PCN test-three such parties are protesting the application before us in this 

case-and the applicant who is called upon by the PCN test to prove a negative, that his would­

be competitors cannot or will not serve a need he wishes to serve. There is no level playing field 
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between those operators, and this imbalance between the incumbents and the new entrant raises 

serious questions under Due Process and Equal Protection clauses of the Fourteenth Amendment 

of the United States Constitution. 

I hope this matter can be taken up by a court of law that does have jurisdiction over 

constitutional questions or by the Legislature, since it hardly seems conceivable that PCN 

regulation of passenger service like that proposed by Billings Yellow Cab remains a compelling 

state interest. 

Reluctantly, I CONCUR with the Order, 

Travis Kavulla, Commissioner 


