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passage of Senate Bill 140 in last year’s legislative session. The law directed the Commission to
issue statewide charter passenger certificates to those companies who, before Jan. 1, 2011,
provided charter service and had obtained a USDOT number from the U.S. Department of
Transportation. Billings Yellow Cab, although it engaged in substantially the same business as

" parties now protesting this application, had not obtained a USDOT number, which it would have
had to do months before the law was even passed. Its competitors had obtained a USDOT
number, on the other hand. Billings Yellow Cab was thus excluded from grandfather treatment
in a manner which seems to discriminate against the company not for any public purpose—the
company was, after all, already providing the service it is now asking the Commission to sanctify

_in this application—but merely to exclude the company from a market in which he was already
competing. Billings Yellow Cab accordingly filed this PCN application, essentially asking
permission to re-enter the market from which the Legislature had excluded it. While one might
read the company’s prior participation in the market as an indication of the establishment of need
under the PCN test, Billings Yellow Cab nonetheless did not show that the grandfathered
competitors could not or would not meet that need, and therefore the law compels a denial of the

" PCN certificate.

There is, in my opinion, a sufficient amount of evidence to call the law, in its entirety or
in part, into question on constitutional grounds were it ever seriously subjected to the rational
basis test, because the law appears to be unrelated to a legitimate state interest. Craigmiles v.
Giles, 312 F.3d 220 (6" Cir., 2002); Merrifield v. Lockyer, 547 F.3d 978 (9" Cir., 2008). While

there is a legitimate government interest in the fourth element of PCN regulation—carrier fitness,
such as a requirement to hold adequate insurance or to be without significant criminal motor-
carrier convictions—carrier fitness in itself is unrelated to the determination of public need that
is the core of PCN regulation. As discussed above, charter passenger service is not a natural
monopoly, and the other three elements of the PCN test explicitly exist only to prevent economic
competition. Since there is no credible public interest in preventing that competition, there
would seem to be no rational baﬁis to subject new entrants to a need-based test whose only
practical purpose is to delineate and give a veto to the incumbents who are protected by the
presumptions of the PCN test—three such parties are protesting the application before us in this
case—and the applicant who is called upon by the PCN test to prove a negative, that his would-

be competitors cannot or will not serve a need he wishes to serve. There is no level playing field
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between those operators, and this imbalance between the incumbents and the new entrant raises
serious questions under Due Process and Equal Protection clauses of the Fourteenth Amendment

of the United States Constitution.

I hope this matter can be taken up by a court of law that does have jurisdiction over
constitutional questions or by the Legislature, since it hardly seems conceivable that PCN
. regulation of passenger service like that proposed by Billings Yellow Cab remains a compelling

state interest.

Reluctantly, | CONCUR with the Order,

Travis Kavulla, Commissioner



